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DIAZ, JUSTICE, FOR THE COURT:
1. Atissuein this case is whether the youth court of Harrison County has jurisdiction to modify a
vigtation and support order rendered in afamily court that has snce been abolished by datute. Finding
juridiction improper, we reverse and remand.

FACTSAND PROCEDURAL HISTORY

2.  OnOctober 17, 1994, TaraJ Biffany (Biffany) filed a peternity prooeeding in the family court of
Harrison County, Mississppi, Fret Judicid Digrict. Biffany dleged that John C. Hdmert, ., (Hdmert)

was the naturd father of her minor child, T.J.B. On October 2, 1995, thefamily court entered ajudgment



adjudicating Hdmert to be the naturd father of T.JB and setting forth child support obligations and a
vistation schedule for the minor child.

18.  Induly 1996, Hdmert filed a Ptition for Contempt of the Judgment and M odiification seeking, inter
dia to dte Biffany for contempt and to modify the vistation schedule st forth in the previous judgmentt.
Biffany counter-damed. On Augugt 21,1997, the family court entered ajudgment citing both parties for
contempt and modiifying the previous child support obligation and the vigtation schedule

4. Duing the 1999 legidative sesson, the Missssppi Legidature abolished the Family Court of
Harrison County, Missssppi. 1999 Miss LawsCh. 423. OnMarch 31, 2000, Hdmert filed acomplaint
withthe Chancery Court of Harrison County, Missssppi, dleging, inter dia, that Biffany hedinterfered with
hisvigtation. Hdmert aso sought modification of the previous family court ordersin regard to his child
support obligation and to enlarge his vigtaion schedule. Biffany answvered and moved to dismiss the
complaint.

5.  Based upon the recent abolishment of the family court of Harrison County, the Chancelor found
that al matters formerly before that court were trandferred to the youth court and thet the chancery court
hed no juridiction of family court matters, unless the youth court specificaly goproved the trander of a
metter to chancary court. Thus, the Chancdlor indructed Hemert to refile in youth court. No order
reflecting these indructions gppearsin the record.

6.  Hdmet filed aMationto Trandfer to Chancery Court with the youth court of Harrison County,
Hrgt Judidd Didrict, Missssppi on March 20, 2001. However, the youth court judge condluded thet in
the abbsence of an agreement between the partiesto transfer the metter, he had no authority to transfer and

the matter had to remain in youth court. Therefore, the mation to trandfer to chancery court was denied



by the youth court on May 30, 2001. Aggrieved by thisruling, Hdmert gpped sto this Court, presenting
oneissue for resolution:*

l. After the Family Court of Harrison County was abolished by
statute, was it error for the Youth Court of Harrison County to
assert jurisdiction over modification and contempt proceedingsin
a paternity case heard by the Family Court prior to abolition?

STANDARD OF REVIEW

7. Juigdictionisaquestion of law. Entergy Miss,, Inc. v. Burdette Gin Co., 726 So0.2d 1202,
1204-05 (Miss 1998). This Court reviews questions of law de novo. Saliba v. Saliba, 753 So.2d
1095, 1098 (Miss. 2000).
ANALYSS

8.  Duing the 1999 legidative sesson, the Missssppi Legidature abolished the Family Court of
Harrison County, Mississppi. Thelaw repeding the family court seted, in part, asfalows

Fromand after the effective dete of thisact, al Family Courts are abdlished. All matters

pending in any Family Court abolished shdl be trandarred to the County Court of the

County wherein the Family Court was located without the necessity for any Mation or

Order of the Court for such trandfer.
1999 Miss. Laws Ch. 432, § 1(emphasis added). The youth court concluded thet it hasjurisdiction over
the parties and subject matter of this post-judgment paternity proceeding by virtue of the above law
autharizing the trandfer of dl “pending” cases of the family court to the youth court viathe county court.
19.  Hdmet arguesthat theyouth court had no jurisdliction because the action wasno longer * pending”

withinthemeaning of thelaw repeding thefamily court. He pointsout thet theinitid judgment and an order

IBiffany did not file a brief with this Court. She did send a brief |etter explaining that she did not
have sufficient funds to hire an attorney and did not have the legd training to prepare her own response.
She wrote that she felt the youth court judge was correct in his ruling and that he did not abuse his
discretion in retaining jurisdiction of the case.



of contemypt of that judgment were rendered by the family court before it was abolished and neither party
hed filed for any further rdief a the time that the Legidature abdlished the family court.  Though he
acknowledgesthat acourt retainsjurisdiction over child custody, support, and vigtation matters, and may
modify those matters upon proper petition,? Hemert arguesthat the retaining of jurisdiction does not meen
acaxis“pending” asthat termisused in Chapter 432, § 1.
110.  Infurther support of this argument, Hemert points out that anew filing fee is required to reopen
cases bject to modification and anew avil cover shest must be filed with the derk of the court. He
arguestha “[u]nless a caseis properly reopened by one of the parties, it isdear thet the matter is dosed
with the Court and isnat a“ pending” case”
11. Ore dictionary defines "pending’ as "[njot yet decided or settled; awating condusion or
confirmation." The American Heritage Dictionary of the English Language 969 (10th ed.1981). While
another defines“pending” as

Begun, but not yet completed; during; before the condusion of; unsettled; undetermined;

in process of settlement or adjustment. Awaiting an occurrence or condusion of action,

period of continuanceor indeterminancy. Thus an actionispending from itsinception until

the rendition of find judgment. Anactionis”pending” after it iscommenced by dther filing
acomplant with the court or by the sarvice of asummons

Black’sLaw Dictionary 785 (abr. 6th ed. 1991).
112. This Court has hed tha “[g]enerdly, when prior proceedings conducted by another court

determined the custody of an infant, the prior judgment must be regarded asfind, and it is not subject to

See generally Aetna Cas. & Sur. Co. v. Williams, 623 So.2d 1005 (Miss.1993) (holding
that an award of physica custody is never etched in stone, and it may be changed or modified as
materia circumstances dictate).



atack by subsequent habeas corpus proceedings” Smith v. Watson, 425 So.2d 1030, 1032
(Miss1983) (citations omitted).
113.  Wecondude that the origind action in the case sub judice was nat “pending” within the meening
of thelaw abdlishing the family court. No mationsor ather formad proceedings seeking to modify thet find
judgment were pending and thelitigation had ended a thetime § 432 wias passed, despitetheright of both
Hemert and Biffany to petition the court for modification or to apped the judgment itsalf. Had neither of
the parties drcumstances changed, this action would never have been re-opened and the family court
judge sruling would never have been disturbed. Moreover, theinitid judgment in the case sub judice was
entitled to full faith and credit in sger dates U.S Cond. art. 4, 8 1.
14. TheMisss3ppi Codedoesnot Spedificaly addressthisStuation. Statutesgrant both the chancery
court and the youth court jurisdiction over the adjudication of minors. Onedifference, however, isthat the
generd jurisdiction of chancery court encompasses thet of youth court, whereas youth court jurisdiction
islimited to spedificaly ddineated matters, to-wit, abusad, neglected, or ddinquent children.
115.  The chancery court has higoricaly hed full juridiction in divorce, dimony, and cusody meatters
See Miss. Cond. at. 6, 8 159. Inthe case sub judice, Hdmert is seeking modification of the previous
family court ordersin regard to his child support obligation and enlargement of his vidtation schedule -
matters within traditiond chancery jurisdiction. That jurisdiction has been increased and expanded by
datute. Section 2743 Sates.
When a divorce shdl be decreed from the bonds of matrimony, the court may, in its
discretion, having regard to the drcumstances of the partiesand the nature of the case, as

may seem equitable and jugt, mekedl orderstouching the care, custody and maintenance
of the children of the marriage.



In 1960, the Legidature provided, in Section 12635, thet the custody and maintenance of children was
not merdy an adjunct of adivorce action. That section provided:

In addition to the right to proceed under section 2743, Missssppi Code of 1942, as

amended, and in addition to the remedy of habeas corpus in proper cases, and other

exiging remedies, the chancery court of the proper county shdl have jurisdiction to

entertain suitsfor the custody, care, support and maintenance of minor childrenand to hear

and determine dl such metters
f16.  Inaddition, theMississippi Uniform Child Custody Juristiction Act (Miss Code Ann. 88 93-23-5
(Supp.1989)) grants chancery court the authority to hear matters involving issues of modification of
custody, support and vigtationissuesfor judgmentswhich origineted outsdethesate of Mississppi. Thus
Hdmert arguesthat if the chancery court hasthe authority to modify certain judgments origindly rendered
by courts outsde of the State, then the chancery court should certainly havethe authority to hear apetition
to modify ajudgment rendered by a Missssippi court thet has been abalished and which was origindly
directly inferior to the chancery court.
717. The youth court, a subddiary of chancery court, specidizes in abuse and neglect maters, over
which it was granted excdlusve jurisdiction. Miss Code Ann. § 43-21-151 (1972) sdts forth the
juridiction of the Y outh Court:

The Y outh Court Shdl have exdusive arigind jurisdiction in al procesdings concaming a

odinguent child, a child in need of supervison, aneglected child, an abused child, or a
dependent child.

Miss Code Ann. 88 43-21-105(i), (j) (Supp.1986) further delinestes the jurisdiction of the Y outh
Court:

() "Ddinquent child" means a child who has reached his tenth birthday and who hes
committed addinquent act.

(j) "Ddinquent act" is any act, which if committed by an adult, is designeted as a aime
under date or federd law, or municipa or county ordinance ather then offense punishable
by life imprisonment or desth. A ddinquent act indudes escape from lawful detention.



118.  The youth court was cregted as a divison of the chancery court in counties which do not have
county or family courts, and the chancdlor presides over such youth court proceedings. Miss Code Ann.
8 43-21-107 (3) (Supp. 1991). The youth court has excdlusive origind jurisdiction in dl proceedings
concarning an abused child, and thet jurisdiction continues until the child'stwentieth birthday. Miss. Code
Ann. 843-21-151 (1) - (2). Thepalicy and purposes of the Y outh Court Act are described asfollows:
This chepter shdl be liberdly congtrued to the end that each child coming within the
jurisdiction of the youth court shell become a reponsible, accountable and productive
citizen, and that each such child shdl recalve such care, guidance and contral, preferably
in such child's own home as is conducive toward that end and is in the date's and the
child'sbest interedt. It isthe public palicy of this date thet the parents of each child shall
be primarily responsble for the care, support, education and wefare of such children;
however, when it is necessary that a child be removed from the contral of such child's
parents, the youth court shal secure proper care for such child.
Miss Code Ann. 8§43-21-103. Inherent inthispalicy isthe protection and care of childrenin troubleand
the rehabilitation of those gone astray. However, no abuse, neglect, or ddinquency alegationshave been
asserted inthe case @ bar. Nowhere does the Y outh Court Act provide for it taking jurisdiction over a
caeinvolving exdusvey child support, contempt, and modification issues such asthe one a bar.
119.  Although this Court has never addressed the precise issue a hand, it has addressed the

condtitutiond issue of the youth court in rdation to the chancery court. Inthecaseof Inre T.L.C., 566
S0.2d 691 (Miss 1990), this Court held thet the Y outh Court system does not uncondtitutiondly usurp the
power granted to the Chancery Court to adjudicate"minor'sbusness™ InthecompanioncasetoT.L.C.,
the chancary court in Cortesi v. Cortesi, 566 So.2d 702 (Miss. 1990), dayed its ruling on the child
custody until the abuse dlegations were ruled upon by the youth court. This Court affirmed. Thisaction

by the chancery court indicatesthat the court recognized the youth court'sexdusivejurisdiction over child



abuse proceadings. However, both those cases dedt with aoused children. Again, no dlegaionsof abuse
have been presented here.

120. Under Missssppi law, chancery court has continuous and exdusive jurisdiction over custody
proceedings. Ladner v. Ladner, 206 So0.2d 620, 624-25 (Miss. 1968). See also Chrissy F. by
Medley v. Miss. Dep’t. of Pub. Welfare, 780 F. Supp. 1104, 1122 (SD. Miss. 1991), affirmed
inpart, and reversedin part, 995 F.2d 595 (5th Cir. 1993). InMedl ey, thefederd court concluded
thet, while Miss Code Ann. 88 43-21-151(c) (1972), dates that the youth court shal have excdlusve
origind juridiction over dl prooeedings concerning an abusad child, that atute cannot be gpplied where
exdudve jurigdiction over a proceeding involving dlegations of abuse has dready vested in a chancery
court through acustody matter involving thet child. 1 d. a 1122. Continuoudy exdusivenatureof chancery
jurisdiction over custody issues predudes youth court exdudve origind jurisdiction over proceedings
invaving an abusad child, when dlegations of abuse areraisad in course of custody proceeding over which
chancery court jurisdiction is dready being exercised. 1d. Thus dthough the youth court was granted
exdusve juridiction in abuse proceedings, that jurisdiction may be retained by the chancery court if
dlegaions of abuse are brought during the pendency of acugtody hearing. See Miss Code Ann. 88 43
21-151(c) (Supp. 1999).

121. Conveasdy, paternity actions(the subject of theorigind action here) can never be brought inyouth
court. Although the former Family Court Act provided for much of the samejurisdiction of youth court,
onecritica differencewasthe ingbility of the youth court to hear paternity matters. Under § 93-9-15, the
county court, the drcuit court, or the chancery court has jurisdiction of an action relating to paternity and
support of illegitimate children. The youth court, however, does not have jurisdiction over those metters,
and would beunableto act to estadlish the paternity of achild whoiswithinitsjurisdiction. Whiletheyouth
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court may assume juridiction over a putative father named in the petition, any obligations imposed by a
youth court judge would not survive termingtion of youth court jurisdiction. Miss Atty. Gen. Op. No.
2001-0661, Perreault, November 7, 2001.

f22.  ThisCourt hasdlowed theyouth court to issue ordersin contradiction of thoseissued by chancery
court in matters of custody and vigtation. See Inre D.L.D., 606 So.2d 1125, 1127 (Miss. 1992)
(halding youth court had exdusveorigind jurisdiction to determinecustody and vigtation rightswith repect
to abused child, even though its order wasin direct conflict with thet of chancery court in parents divorce
proceedings which wereinitiated prior to youth court procesdings). However, amgor digtinction between
thet case and the case a bar was thet it dedlt with an abused child. This case does not.

123.  This Court hddin Griffin v. Bell, 215 So. 2d 573 (Miss. 1968), that the youth court had no
jurigdiction to award cugtody of aminor child to her maternd aunt, where the aunt’ s petition for custody
showed on its face thet the child was nat neglected, as that term is defined by datute. See Miss. Code
1942 Ann. § 7185-02(h) (Supp.1966). Andin Morrisv. Morris, 245 So.2d 22 (Miss. 1971), this
Court hdd thet wherethe chancery court had dreedy granted adivorce and custody of the childrento thelr
mother, it had jurisdiction to act on asubseguent petition to modify the decree asto custody, even though
the youth court in the interim hed attempted to ded with an emergency temporary sitution.

CONCLUSON

24. Thematter should be trandferred to chancery court. The origind peternity action could not have
been brought inyouth court. No dlegationsof abuse, neglect, or ddinquency have been assarted, thusthe
metter isnot onefor which theyouth court has been granted jurisdiction. Furthermore, the mtter, wasnot

“pending” within the meaning of the law repeding the family court. 1t was afind, gopedable judgmert,



entitled to full faith and credit in Sgter Sates, and no action had been taken by ether party to goped or
modify the judgment prior to the abolishment of the family court.
125.  Adjustmentsincourt-ordered custody and child support can and should bemadewithout burdening
courts. Varner v. Varner, 588 S0.2d 428 (Miss. 1991). Thisactioninvolvesayoung child and chances
are high that this matter will eventudly be back in court. Chancary is more accusomed to handling this
subject matter. Allowing this metter to be heard in youthcourt will set aprecedent that may causeaflood
of divorces obtained in family court to go to youth court to modify the decree. Y outh court is neither
equipped or authorized by datuteto decideissuesof paternity, custody, or vistation, aosent dlegations of
abuse, neglect, or ddinquency. Therefore, we reverse the youth court’s retention of jurisdiction and
remand this case for trand'er of the matter to chancery court.
26. REVERSED AND REMANDED.

McRAE, PJ.,,EASLEY, CARLSON AND GRAVES, JJ., CONCUR. SMITH, P.J,,

DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY PITTMAN, CJ.,
WALLER AND COBB, JJ.

SMITH, PRESIDING JUSTICE, DISSENTING:

927. This caeisindead narrow in socope because of the abolishment of the Harrison County Family
Court Although the subjject metter of this case was not related to ddinquency, abuse or neglett, it was
origindly brought before the Harrison County Family Court on a petitionto determine paternity. Aganin
a second hearing, the issues of contempt and modification were heard by the Family Court. Hdmert and

Biffany areoperating under a Harrison Family Court Order for the custody, vigitation and support of their

daughter.
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128. InTollisonv. Tollison, 2003 WL 751192 (Miss 2003), we dated that the principle of continuing
juridiction has long been recognized in domedtic rdaions cases. Tollison, 2003 WL 751192, *2;
Covington v. Covington, 459 So. 2d 780, 781 (Miss. 1984)(citing Crum v. Upchurch, 232 Miss.
74,98 S0. 2d 117 (1957); Gresham v. Gresham, 198 Miss. 43, 21 So. 2d 414 (1945)). Further, we
have hdd that only the court contemned hasjurisdiction to punish the contemnor. Tollison, 2003 WL a
*2 (ating Culpepper v. State, 516 So. 2d 485, 487 (Miss. 1987); ( Kitchensv. State, 293 So. 2d
815 (Miss. 1974); Prinev. State, 143 Miss. 231, 242, 108 So. 716, 719 (1926)).

129. Wehavetaken naoteof the 19991 egidation abolishing theFamily Court, 1999 Miss LavsCh. 432,
whichbecameeffectiveonMay 28, 1999. Section 1 of thet legidaiondirects, in pertinent part: “dl matters
pending in any family court abolished shdl be trandferred to the county court of the county wherein the
family court was located without the necessity of any motion or order of court for such trander. Inre
T.A.P., 742 S0.2d 1095, 1105n.2 (Miss. 1999). Inthat case, the proceedings on remand were ordered
to occur in the Y outh Court which became the respongihility of the County Court of Harrison County.
Miss. Code Ann. § 43-21-151 (Rev. 2000) dictates the jurisdiction of the Y outh Court:

(1) Theyouth court shal have exdusive origind jurisdiction in dl procesdings concerning

addinquent child, achild in need of supervison, a neglected child, an abused child or a

dependent child.
(2) Jurigdiction of the child in the cause shdl atach a the time of the offense and shdll

continue theregfter for that offense until the child's twentieth birthday, unless sooner
terminated by order of the youth court. The youth court shdl not have jurisdiction over
offenses committed by achild on or &fter his eighteanth birthday .
Id. Addtiondly, itisawdl-esablished rulein thisjurisdiction that where two suits between the same
parties over the same controversy are brought in courts of concurrent jurisdiction, the court which firg

acquires juridiction retains jurisdiction over the whole controversy to the exdusion or abatement of the
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second suit. Hancock v. Farm Bureau I ns. Co., 403 S0.2d 877 (Miss. 1981); Huffmanv. Griffin,
337 S0.2d 715 (Miss. 1976); Martin v. O'Brien, 34 Miss. 21 (1857). Further, it has been dated, in
regard to the "priority of juridiction” rule that:

In order that the rule may be gpplicable which preventsinterference by another court with
the jurisdictionof the court firg assuming it, the second action should be between thesame
parties, seeking on the one hand, and opposing on the other, the sameremedy,
and should relate to the same question.

Petition of Beggiani, 519 So0.2d 1208, 1210 (Miss.1988)(quoting 21 C.J.S. Courts § 492, a 751
(1940)).

130.  Inthiscesg, dthough theFamily Court of Harrison County has been abolished, the Chancery Court
does not assume jurigdiction.  Following the dictates of the Legidature, the County Court therefore the
Y outh Court, retains jurisdiction over these parties and this subject matter. The case should Say in the
court thet has adjudicated and heard dl matters concerning the determination of paternity, custody,

vigtation and support of Hemert and Biffany’ sminor child.
31. Forthesereasons, | respectfully dissent.

PITTMAN, CJ., WALLER AND COBB, JJ., JOIN THISOPINION.
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